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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Crirninal Action No. 05-cr-00545-BWN
UNITED STATES OF AMERICA

7 . Plaintiff;.

v,

JOSEPH P. NACCHIO,

REDACTED

Defendant.

' SECTION 5 CIPA REPLY SUBMISSION
ON BEHALF OF DEFENDANT

'f.CEH QQﬂ

(FILED TN CAMERA AND UNDER SEAL WITH THE.COURT SECURITY OFFICER)

Defendant Joseph P. Nacchio, by and tb.rﬁugh undersigned counsel, purépant to Section 5
- of the Clagsified quormation Procedures Act (“CIPA™), 18 U.S.C. App. 3 § 5, and in accordance
with the Court's August 25, 2006 Order, sﬁbmits the following reply to the lgo’vcrnment’s 2nd
Response To Defandaﬁt’s Section 5 CIPA Sﬁﬁm_ission (August 16, 2006) (the “Govcmmenf
R_;s.pons‘e’_’). | -
Introduction

The goverﬁme_nt asks the Court to adopt its version of fact and to disrmiss Mr. Nacchio’s

version outright. In short, the government jmpermissibly seeks to shift fact findiﬁg from the jury
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to the Court. In so doing, the prosccutioh totally ignores the information it sought and received

from James Payne.l

M. Payne directly contradicts the government and corroborates Mr. Nacchio. Heisina

position to corroborate Mr. Nacchio since he shared Mr. Nacchio’s classified knowledge, which
 was not ava.ilzlxmblé té} the Qwr-:-sf.l-eﬁployces who offered M. -N'acb}ﬁd'ﬁ"differént valuation of
Qwest’s financial projections. Putting agide this persistent refusal to acknowledge Mr.'Payne’s
corroboration of Mr. Nacchio, namely that prospective classified government contracts for the
year 2001 were not included in the Septémber 7, 2000 guidance or it later iterations, the

povernment’s atfempts to 0se this proceeding to seek fact finding by the Court are impermissible.

These efforts badly misperceive the purpose of a Section 6 CIPA hearing. It is for the jury to

decide factual dlmﬁﬁfﬁg_mmﬁ—ﬁbSﬁW%{hmm&SscSJﬂﬂ inspact the
relevant docurnents. This Section 6 hearing is limited to daterminiﬁg whether Mr. Nacchio’s
proffer is relevantr to his defense, with the Federal Rules. of Evidence determinative of the
guestion. - |
-On May 15, 2006, Nﬁ;.Nacch.io submitte{i his fA‘Sf:c'tion 5 CIPA Sl_lbmission ‘On Beha_lf Of
Dcfsndant” (the “Section 5 Syubmission”). Pursuant to thg Court’s directiyc,. the Section 5
‘ Submission was .pielimina:y ixl_gétura,'a,limited proffer based sqlt_*,ly on cﬁunsel’s in‘;ei'vi_éw @ith

Mr, Nacchio. (Ex Parte Order Conccrniﬁg Defendant’s Ex Parte Submission Filed April 24,

! As we have previously explained, James F.X. Payne was Qwest’s Senior Vice President and
General Manager of the federal group, and the person who accompanied Mr. Nacchio 1o the
classified meetings which are the subject of the Section 5 Submission. He was also the person:
responsible for projecting the future income of Qwest from govermnment contracts - both
classified and anclassified. He was sought out and interviewed by the government days before
she-indictment when the government learned from Mr. Nacchio’s attorneys of the possible use of
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2006 at 4 (May 2, 2006). There has been as yet 10 opportunity o obtain detailed ¢orroborative
information from other witnesses or from government documents. Perhaps not realizing this, the
government has attacked the Sactlon 5 Qubmission as too Vague to justify & finding of relevance.

In fact, one of the purposss of the Section 5 Sybmission was 10 demonstrate that ip addition 10

'Mr. Nacchio’s personal knowledge there is also 2 large independent body of corroborative

classified information that ig relevant 10 Mr. Nacchio’s defense. The guestion ig not whether Mr.
Nacchio’s personal hlowiadgc ig, in and of itself, sufficient 10 provide & CIPA-related defense,
for Mr. Nacchio need not te,stify. Rather, Mr. Nacchio’s proffer demonstrates that in addition to
his festimony, should he choose to testify, there exist witnesses and comoborating classified

evidence which 18 relevant to the defense and which Mr. Nacchio should now be aliowed to

pursue. This ev:dﬂnce of .prospective governpient b TRTesS Car be 1uaﬂé—ﬂl—1h§zpwactlyﬁ.

testimony of the other participants - including Mr. Paync ~in the classified coﬁvcrsat';ons M.
Nacchio had with senior mexﬁﬁers of the nation’s clandestine intelligence agencies and the
. National Security Cmmcﬂ staff, as well as in classified docum.cnts related to those meetings.”
These communications to Mr Nacchio are relevant to his state of mind mcspccnvc of his

dcms:on to take the stand.

Furthar cormboratmn can ba found even in the statements of the pnnc1pa1 government

‘Witnesses, Mohebbl and Szelga, who each told the govcrnment " and in one . case the rrrand
jurors - that at various timies dur_'mg the relevant period MI. Nacchio informed thern that he

knew things that they did not know about Qwest’s ﬁn_ancial prospects. For example, when

I :
2 CIPA “applies t0 classified testunony as well as to classmed documents.” United States V.-

— erth—08 B Supp. 399, 401 (©.D.C) appeaf disrmissed on other grounds, 859 F.24d 216 (D C.
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interviewed by the FBL, Robin Szeliga told of rcmarlcs by Mr. Nacchlo gbout prospects for.

government business which were “mind boggling.” Ms. Szchga also recountcd a discussion with

Mr. Nacchjo when she asked why Qwest was buying South American routes and Mr. Nacchio
_ replied that they nceded fhe routes but he could not 1alk about it. Additionally, Ms. Szcliga told
ﬁlc govcrmnent that when there was a meeting at the Anschutz ranch someone from the federal
‘government showed up and she was not allowed to talk to him. Still further, she reporied a
conversation to the uovemmcnt bctwccn Mr. Nacchio and Greg Casey (the head of Qwest’s
wholesale business umt) in which Mr. Casey said that until the other products came up to gobble
up bandwidth, the market would Jull, to which Mr. Nacchio responded that he understood that,

but that he sat on a government panel for technology and there were going to be some big needs

and the government would need more and more bamdwidth

The Court will also recall the grand jury testimony of Ashfin Mohebbi, in which he
testified that in rejecting his views, Mr. Nacchio told him during the trading period, that he had
information not available to Mr. Mohebbi. Thus Mr. Mohebbi testified that Mr. Nacchio said:

1 heard you; I chsagrec with you. We're not going to change the numbers. The
pumbers are the numbers, We're going to make the numbers. ... I cantell you
what he told me, which 18, I heard you; I don’t agree with it. He said a number of

- other rhmgs You know, you don’t know things; you don’t know everyrhmg that I -
know, we're nat changmg rhe numbers.

(See chly To The Government’s Response To Motion For Dismissal of IndlctmentDueTo -

Prosecutonal Misconduct In The Grand Iury at 5-7 and Exlubﬂ A (cmphaSIS added) (June 22,

"~ 2006) [Doc. No. 971)°

——J-Gmmzsiy;—-héﬁ%@eh%hh eant an email to other Qwest employees in October 2001 in which he

einainthelast 2 L’PZTQ
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In -addition to our first Section 5 Submission, Mr. Nacchio wonld now supplement this
with an additional factual proffer of events in 2000 and 2001 related fo the $2 billion “GovNet”
project. At the time of the first submission, the defense did'not helieve this was classified and,
therefore, 11‘ Was not mcluded However, in its Response the govcmmeﬁt took the position that
thc mere idennﬁca‘uon of the name of a clandestma 1ntelhcence ‘Apency may, in and of-itself; be
clasgified and cause eurrounding evidence to also become class1f1ed (1d. at 19- 20) Indeed, we
were just served this week with the sealed Declaration of Cindy Meyer, a Telecommunications
Specialist at the Defense Information Systerns Agency (“DISA”) of the United States

Depattnent of Defense (“DOD”), who stated, 3 at 2:

However, this determination of no classified mformanon could change if the
rformation-is-expanded even slightly. Tor example, fragments of information,

such as the linkage of Tocation with the confract in quesuon—wwIﬁﬂjc?IﬂS%lﬁed
information, while the data separate}y is not classified.

In light of this staternent, we are ‘supplementing OUT Section 3 SubmisSioﬁ with the
“GovNet” material, inﬁ'a. |

Accordingly, Mr. Nacchio respectfully asks that the Caurt make a finding of relevance
. of the classified facts set forth here and in Mr. Nacchm s Section 5 Submlssmn, dcny the

govemmcnt 8 proposed st1pu1at10ns and substitutions; deem that Mr. Nacc’mo and his counsel

" have the’ necd o Kiow" whiicl will allow them 0 “uteiview- witnesses-and- subposna related

¢ Section 5(a) of CIPA spezcuﬁcally prov1des that, “[w]henever & defendant learns of additional
classified information he reasonably expects to disclose at any such proceeding, he shall notify
dreatterney-For-the {Inited States and the court in WHth as 5007 88 possible thereafter and shall

Tholnde a boel descrphon O the FEEtfEd oTmatrons 1o oot “pp—_-,\-s.é@@



decuments; and, because new inTormation may then be uncovered, allow, if mecessary,

additional defense submissions, pursuant ta § 5(a) of CIPA’

The Role Of CIPA

| TIn Dnited States v. Poindexter, 725 F.50pp. 13 (DD.C. 1989), District Jndge Harold H.
Greene summarized CIPA’S application to 2 criminal pfbcéedin'g: -

Under the CIPA procedures ... the defense is required (by section 5) to notify the
Court and the prosecutor of its intention 10 disclose particular classified
information at tmial. Section 6(a) permits the prosecution thereafter to Tequest 2D -
1 camera hearing for 2 determination of the use, relevance, and admissibility of
this proposed defense evidence. If the Court makes an affirmative finding with
respect thereto, the government may move for, and the Court may authorize, the
substitution of unclassified facts or a summmary of the classified information in the
form of zn admission by the government. Under section 6(e)(2}) if the government

prevents a defendant from disclosing classified information 2t trial, the Court may
to_which the excluded information

Lo A peainst-the qupmltmn on Ay g —to—W

TG~ d g oot

relates; it may stke OF preclude the testimony Of Paiticlwar government
witnesses; and it may dismiss the indictment or specific counts thereof.

£ & %

Moresver, the proection of the rights of defendant is paramouﬁt under the
stantory scheme: if the Afiorney General files an affidavit objecting to the
disclosure of the clasgified material, and the Court determines that other remedies,

e ‘ .
: - S'Gihile we believe we are not obligated to advise the Court and the prosecuion of who we wish -
| to interview in preparation of Mr. Nacchio’s defense, we are unable to copduct interviews
. vfihou fir obiting & “need to lmow” determinction GO the Court. In (el 70245, 78 FF7.

umable 1o interview Mr. Payne concerning 5 -clasdified material —-even though he 2nd. WeWese .

cleared as to the subject matter. In order to facilitate the process, W provide the Names of some
_of the potential witness we need to interview. We wish o interview M. Payne, his predecessor
Dean Wandry and possibly other Qwest employees, as well as ‘senior representatives of the
clandestine intelligence agencies and National Security Council staff with whom Mr. Nacchio
had discussions. Those senior Tepresentatives inclnde: Richard Clarke, at the time the National
Security Council’s Nafional’ Coordinator for Security, Infrastructure Protection and Counter-
werrorism; Lieutenant General Harry D. Raduege, Jr, then the Managel of the National
Commumications System;’ and -

* classified documents related to those discussions.
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including  satisfactory unclassified substitutes providing defendant “with
substantially the same ability to make his defense as would disclosure of the
specific classified information,” cannot be fashioned, it must provide relief,
including, where appropriate, by 2 dismissal of the indictment.

1d. at 31-32, quoting CIPA § 6 (18 U.S.C.A. App. 3§ 6(c)(1)). Acgord, [nited States v. Lee, 90
E.Supp.2d 1324, 1325-26 (D-N.M. 2000). .

The government concedes that CIPA § 6 requires that any subsrjtutidn provide Mr.

Nacchio with substantially the same ability to make his defense. (Government Response at 3-4)

Additionally, in Poindexter, Judge Greene further explaincd:

[Slection 5 of CIPA does not require a defendant to specify whether he will testify
or what he will testify about. The statute requires merely a general disclosure as
to what classified information the defense expects to use at the trial, regardiess of
the witness or the document through which that information is to be revealed. In
oiher wordsdefendant-need 7267 seveal what he will testify about or whether he

will testify at ail. ... All he is required to do under CIPA 18 10 1acﬁt1f‘}f the
classified information on which his side intends to rely in the course of its overall
presentation, not who will disclose it as part of any particular testimony.

1d At 33; accord, Lee, 90 F.Supp.2d at 1327 (citing Poindexter); see also United States v.
Wilson, 571 F.Supp. 1422, 1427 (3 D.N.Y. 1683) (“The notice rules ... require only that a “brief
description of the classified information’ be provided.")-.

The description of the relevant classified informatioﬁ Ynown to Mr. Nacchio, as set forth

© - ‘hereand in his initial Section 5 Submission, we submit, should constitute sufficient notice under

CTPA Section 5.

The Body Of Cla’ssiﬁt_ad Materials Is Properly Admissible

The issue is whether the classified information in our submission and the body of related
independent classified testimonial and documentary materials which we seek 0’ obtzain should,

WWWW aﬂmiqqihiﬁ at the trial:




CTPA does not create new 1aw governing the admissibility of evidence. [United
States v. Collins, 720 F.2d 1195, 1199 (11th Cir. 1993)] It simply ensures that
questions of admissibility will be resolved under controlled circumstances
calculated to protect against premature and unnecessary disclosure of classified
information. . Thus, the district court may not take into account the fact that
evidence is classified when determining its “use, relevance, OI admissibility.”
[United States v. Juan, 776 F.2d 256, 258 (11th Cir. 1995)]; Collins, 720 F.2d at

1199, The relevance of classified information in 2 given case 18 governed solely
by the well-established standards set focth in the Federal Rules of Evidence.
[United States v. Anderson, 872 F.2d 1508, 1514, cert. denied, 493 U.S. 1004
(1989)]; see Fed R Evid. 401-03.

United States v. Baptista-Rodriguez, 17 F.3d 1354, 1363-64 (11th Cir. 1994) (emphasis daded).
The government suggests fhat Mr. Nacchio must surmount 2 higher burden than the Rules
of Evidence, that in addition to relevance under Fed R.Evid. 401, he “must show that the

nformation would be helpful to bis defense” and that “where the Defendant seeks to discover or

£

ot
Lot

use classified information the Coutt must apply a materiality test as Well oo relevante
Government Response at 3. Tﬁis ig a misreading of the law. Earlier this month, United States
District Judge Reggie B. ‘Walton pub}ished a decision in United States V. Libby, — F.Supp.2d —-,
2006 WL 2692740 ®D.C. Septqmbcr 21, .2006).'S The District Court there fejectcd the identical
argunient whi’cﬁ the government asserts here. The Court definitively ruled that only “the Federal
Rules of Evidence and the restrictions they impose control whether information subject to CIPA
 proceedings is admissible during a trial” 2006 WL 2692740, %1 The Court found that the cases
relied upon by the goverpment “1gn0re the clear languageof fhe statute andtheunamblguous
mandate from Cdngress that the standard evidenﬁary rules applicable in federal courts apply with

equal force in Section 6(a) he;arings.’; 1d., *5. We submiit that the law is clear that it is the Rules

~ 13 1.
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of Bvidence as applied in an ordinary trial setting that govern the admissibility of both classified
and unclassified information at trial. Id., *6.
As elucidated during the sealed portion of the ADESS! 25 2006 hearing, Ms. Nacchio’s
_ state of mind is an essential clemf:nt of the charged offense, that is, an intent to defraud the
| l;u.}ft;rs- when he sold his shares of Qwest stock. {Sealed Transcnpt of Proceedings, 38118 - "39 2
(August 25, 2006)) See Unuted States v. O’ Hagan, 591 11.S. 641 (1997); Elbel v. United States,
364 F.3d 127 (10th Cir. 1966), cert. denied, 385 U.S. 1014 (1967). Thus the government Tust
not only prove that the “warnings” given o M. Nacchio were, in fact, material, but also that
they motivated Mr. Nacchio to sell with the intent 10 defrand his buyers. M. Nacchio’s

reasonable belief concerning significant additional 2001 revenue irom classified government

work, which waé ot included in Qwest’s public guidance i wiich motivated rim to-discount
contrary views of others is, therefore, both rclcvant and highly probative of this scienter element,
and clearly adIDlSSlblﬂ under Federal Rule of Ev1dence 401. Also squarely at issue in this case is
the dzfcnse of good faith, which the Court itself aclmowlsdved during the August 25, 2006
heating. (Sealed Transcript of Proccechncs, 38:6-9 (August 25, 2000)) See Ste:ger v. United
States, 373 P.Zd. 133, 136 (10thCir. 1967). These additional business opportunities go to the
" heartof t_h,at_ d%f@_sfs.%%}v?ll-

The Government Improperly Seeks To Use Section &
Of CIPA To Impose Tts Version Of The Facts On The
Defensg And Prevent The Jury From Deciding DIS]')U.tEd Facts

The government acknowledges that “[ilt is not the purpose of this pleading t0 controvert

the alleged Facts’ in the § 5 Filing,” but then immediately asserts that “they 4re, in almost every

e, SRy WIONE, kguvmmm,m +Response-al 2)_In redlity, a side by side companson between




Mr. Nac-chio’-s Section 5 Submission and the substitutions the government has proposed reveais
that the governmenti secks nothing less than to replace Mr. Nacchio’s proffer with their own
version of events. ‘Resolving disputes of fact is not parmjssible in a CIPA § 6 hearing. Disputes
pf fact must be resolved by the jury. For the purposes of 2 § 6 hearing, it matters not whether the

,gov.c;,rnment contests Mr. Nacchm s assertions. It only matters whcther those asserted facts are
relevant to his defense. The rest ig for the trial.

Moreover, the govcrnmcnt s version of the “facts” continues to ignore information given
to it by Mr. Payne when he was interviewed on November 14, 9005 just four days after Mr.
Nacchio’s counse] advised the Department of Justice that Mr. Payne could corroborate that Mr.

Nacchio had a reasonable Basis to believe that the guidance was correct. It will be recalled that

just a few weeks before the indictment the defense orww*d"m‘toﬂ*tht—staﬁite—aiﬂmﬂnﬂmlwm o

make a proﬁcr 1o the government in regard to the classified information wh_u:h bore on Mr.
Nacchio’s state of mind. (See EXuibit > Exhibit 3, letters from Mt Nacchio’s counsel to Alice Fisher, Esq.
dated November 2 and 17,2003) .

Instead, the govemnment sought to seal off this defense by interviewing a number of
Witnssse_s, including Mr. ?ayne,- having people say that all the * ‘prospective” government work -
: classxﬁcd and unclassﬂ'led -- Was, aJIcady in the guidance. And s0, 01 November 14, ZDOS just a
month before the indictment, the vovcrnmcnt rcarshed out to MI Payne for that purpose
Nonethcless on that date, Mr. Payne told the government that prospective classified contracts
were 70t mcludcd_m the annual budgets and that he only identified classified contlacts for

inclusion in quarterly budgets if they had actually been awarded or were about to be awarded.

——('SerEﬂdﬁbi{—l—ﬂas_Enﬂn 202 from Mr. Payne’s interview) In spite of that statement, which
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appears two times ip the Payne 302, in a volunteered filing on January 17, 2006, the government

three times represented to the Court that all “prospective” government work for 2001 was
included in the September 7, 7000 guidance. And they have repeated that at least four times in
.the presant ﬁhn g. (See Government Response at 5-10)

As we have alrf:ady stated In papars filed with the Coutt, the government has been placed
on notice of this information 1O less than five times: four times before the indictment, by letter
dated November 2, 2005, when orally informed by Mr.. Nacchio’s attorneys on November 10,
2005, by Mr. Payne himself when he was interviewed on Novemnber 14, 2005 (memorialized in &

FRI Form 302 memo) (see Fxhibit 1), and in a follow-up letter from counsel to the Department

of Justice on Novamber 17, 2005; and after the indictment, in our May 1, 2006 Omnibus

L1y

Dlscovery Motion at 5-1b and EXibin C6- Luuu No-651)

Despite this the government pers1sts in proclaiming that Mr. Nacchio’s account is
“erroneous” and “untrue.” (vaemment Résﬁonse at 17, 18) The government continues 1o 111515‘;
that its version of the Tacts -- that all prospective classified contracts for the entirety of 2001 were

ncludcd in the September 7, 2000 guidance - be adopted by the 'Cc.)urt and therefore, the
covcrnment argues, there is no right to use classified information at trial because Mr. Nacchm’s
asseruons are Talse. (See Government Response at 8- 12 13 17 (rclteratmc the posmon asserted
in its Tanuary 17, '7006 “Memorandum Bnef Revardmcr CIPA" [Doc 20- 1])) o
The government’s reliancé’ on Exhibits T and J of its Response is misplaced. Exhibit I 15

simply a eport of actual revenue booked by Qwest in 2001 and 2002 from classified government

7 Surprisingly, however, at one .point the govemmcnt confirmed MI Nacchio’s and Payne's
_assertion, copceding that Qwest only * snclude[d) in its forecasts all such classified business rhat

It navfn'r'n‘hr ta.be ﬁﬂ.”".‘n’Pﬂ - (UUVGA luuuu‘rRSSpnn'ep at TQ‘\

E nau reu.uu:u, [#4 al.wa.ucm JT:D ..1. =&
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contracts in hand at the time. The ultimate amount of revenue booked in 2001 and 2002 has

nothing to do with Mr. Nacehio’s expectations in 2000 through May 2001 concerning revenue '

for the year 2001, For purposes of the defense of this case, which 1s based on Mr. Nacchio’s

state of mind and good faith, what is relevant 18 Mr. Nacchio’s reasonable anticipalions during

the time he was téading ag to the ability of Qwest to achieve the public guidance for the year -

2001

The govsrnmcnt.pcrsists in ignoring what it was told during its interview of Mr. Payne
about Exhibit J, an “pitiative sheet” dated “as of April 13, 2001, which the governtment gubmits

as “proof” that “all information concerning federal contracts and prospective federal business,

classified or unclassified, that would or might produce revenue was included in Qwest’s forecasts.

and reports, both internally and externally. *—(Guvermment CLDIA;—L\'%moImdnwr‘ﬂf-ﬂ—éemphasis

added) [Doc. 20-17)  When the govemnment interviewed Mr. Payne on November 14, 2005, Mr.

" Payne told them that he knew nothing zbout these initiative sheets:

Payne was asked about initiative sheets and he said he had not seen them, nor was
he farnitiar with them. It was explained to him +hat deals were classified by and
reported in ‘nitiative categories A, B or C depending on their likelihood -of
closing. He saidit made sense, but that he was not familiar with 1t.

 (See Exhibit 1 at4)

‘ Moré"'imp-oﬁaﬁtiy-,- ~what Mz Payne did know and_what he.told the. goverrunent on

November 14, was that he and Mr. Nacchio were aware of prospective classified contracts:
«“Nacchio would know about potential projects that were in the funnel” (Exhibit 1 at 2); “Nacchio
was aware of the speculative govemnment transactions, particulaly the large ones” (id. at 3); and

that these prospects were ROt included in the budgets that he prepared. Mr. Payne also told the

P P T2 T4 T ‘zwm‘r‘iﬂmﬂ‘“ﬁe‘m@]; he only

government fhat N mevel wirared-that-informatt
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reported classified contracts to the company when they actually were awarded or were about t0
be awarded. Therefore, contrary to the govemnment's assertion, these initiative sheets could not

have included prospective classified work? None of the information contained 1n Exhibit J,

dated Apri! 2001, was necessarily relevant to the projections made in September 2000 and

confirmed thereafter.

4

Among the other things Mr. Payne told the government that day were:

. As “Senjor Vice President and General Manager of the federal group” he Wwas
“yery cautious about what he included in his reporting. He only included those
deals that were ready for closure. Payne was guided by the booking guidelines
that were very rigid. It was an audited process. He included all real revenue

possible on a guarterly basis.” (Exhibit 1 at 1, 4 (emphasis added))

« “The government process Was long-term and Qwest focused on the short term.

5 GHE ever asked how- things-WeIk going to look six months from now. He

LT =

[Payne] informed them how he expected t0 rake his mumbers-ane OFHy-InElL
the government CONITacts that were pertinent 16 the time frame they were looking
at, quarrer-by-quarrer. There was always 8 strong possibility that circumstances
could change. Far instance, 0% of government contracts could be sole source
contracts. He only included those contracts that he had “won.” He would not
have included those numbers he had not “won” and he would not set expectations
that he would not be able to meet.” (Id. at3 (emphasis added)}

s+ Tinally, far from telling the government fhat prospective classified government
projects, such as “Ferrar,” would be “included on various schedules and
forecasts, using... coded information™ (Government CIPA Memorandum at 5-6
[Doc. 20-11), Payne told the government mnequivocally that project Ferrari was
not included in his sales forecast, because the contract had not been signed, and

Shat “ij¢ would have been foolish, Tproper and fraudulent 1o have ncluded - o

[Ferrari] in his revenue forecasr.” (Id. at4) (emphasis added))
This, Mr. Payne’s statements not only refute the govcmment"s factual assertion that all:

prospective classified government work “that might produce revenue” was «inclnded in Qwest's

e ——

81y ot be remembered that the spidance was put out to the public on Septermber 7, 2000 forthe

panmErL s

year ending Tecemter-31;2001
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forecasts and reporis,” but support M. Nacchio’s assertion that he had in mind prospective

classified contracts when he weighed the “yarnings” he received from persons who lacked. any

xnowledge about these prospective TEVEnues. We have already noted that the two main

govermment witnesses confirmed that assertion by the conternporaneous staternents which Mr.

Nacchio made t0 them.

In the final analysis, for purposes of a CIPA detefmination of relevance and use, the
government has offered nothing more than its preferred explanation as to the meaning of Bxhibit
], with that explanation discredited by MI Payne’s staternents 0 the govemmcnt on November
14,2005 But that dispuis is not for CIPA cesolution. Certainly, the government can offer its

version of the facts at trial, Mr. Payne can testify to the coptrarys and the jury can decide whorn

w— ,lmd'“jhmejﬁ"ﬁ—SﬂStieﬁ-é—c]P—A ----- e

to i)elieve. But the government may fiot ask 1
hearing, t0 adbpt its version of the facts — 2 demonstrably incorrect version, at that -- and 10
reject the facts set forth here, in our Section 5 Submission and In Mr. Paync’é corroborating
statement, and to cut off access by the defense t0 such further corroboration.

The governmcnf atternpis to distract us- from the issues By adducing “proof” that the

actual Tevenue which Qwest r:nded up booking from classﬁied contracts in 2001 was less than

© Mr b Nacchio hopcd to rccelve (See e.8 Govermnent Re,sponsa at 11, 17) Al that matte1s for

purposes of the trial 1s what Mr. NﬂCCth reasonably thought would happen dur.mg the, panod he

was selling stock. See, e.g., Steiger 173 F.2d at 136 (retrospective view of what actually

e

¢ Indeed, the government does not, and canoot, explain how Exhibit J — a document dated April
2001 -- inclades what it claims were, at that time, tnere prospects for classified contracts that
were—moi—tikely—to-close, yet fhose Same pIospects Were nevertheless included 1n the 2001

e Yk 1707

guidance, Which Was rrenteron-Septeraber— B2\ AT oA S A T2 e
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happened does not defeat a good faith defense). . In any event, we intend to offer proof that Mr.

- Nacchio’s expectations were frustrated in part, because he refused to accede to improper

government Tequests, although he did not anticipate that retaliation.

In this regard, and apparently out of confusion, the government has merged two separate

incidents into one. It rejects as “rrefevant” Mr. Nacchio’s refusal to accede’

(see Mr. Nacchio’s Section 5

0se

Submission at 9 n.5) becaunse “hig disagreement with

after September 1l 2001.”  (Government Response at 18-19). At the same time, the

government, itself, quotes M. Nacchio as having said the event took place “in late 2000 or early

2001 (Id. at 18) The fruth is that Mr. Nacchio

[ ——
10 §; 4g for this reason that EX ihit T to the Government Response is irrelevant. it only shows
_ ——— it actuaty-e -0 hooked by the end of 2001, not what M. Nacchio believed, during

gk w—ponshtuted Via T ~the gnd.of the year.

the trading peniod WhiTH eried-iniviay;-eo
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